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A Bill for an Act to provide paid mater nity leave,
and for related purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited as the Workplace Relations Amendment
(Paid Maternity Leave) Act 2002.

2 Commencement

This Act comesinto force on the day after the date on which this
Act receives the Royal Assent.

3 Application

This Act appliesto an employee who takes parental leave from his
or her employment in respect of a child, if:
(a) thechildisborn on or after 1 September 2002; or
(b) in the case of an adoption, the date on which the employee,
with aview to adoption, first assumes the care of the child is
on or after 1 September 2002.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. ,2002 1
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4 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this Act has effect
according to itsterms.

2 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

Schedule 1— Amendment to the Workplace
Relations Act 1996

Part 1—Paid maternity leave

1 After section 170KC
Insert:

Division 6—Paid maternity leave

170KD Object of Division

(1) The object of this Division and Schedule 15 isto give effect, or
further effect, to:

(@ Article 11.2(b), Convention on the Elimination of All Forms
of Discrimination Against Women, 1979; and
(b) the Family Responsibilities Convention; and
(c) the Workerswith Family Responsibilities Recommendation,
1981, which the General Conference of the International
Labour Organisation adopted on 23 June 1981 and is also
known as Recommendation No. 165;
by providing for a system of government-funded paid maternity
leave that will help employees who take maternity leave from their
employment in respect of a child.

(2) Inparticular, Schedule 15 gives effect, or further effect, to the
Article, Convention and Recommendation by entitling certain
employees up to 14 weeks of maternity payments out of public
money when they take maternity leave from their employment in
respect of a child.

(3) Thisprovision isto be implemented in conjunction with Division 5
of this Part and its provision of unpaid parenta (defined to include
maternity and paternity) leave, so that employees entitled to paid
maternity leave receive amaternity payment for 14 weeks of their
maternity leave at and around the birth of a child.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 3
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

(4)

©®)

(6)

()

(8)

9)

(10)

(11)

This maternity payment is payable to eligible employees by means
of apayment by the Commonweslth to the employers of eligible
employees. Employers then make the payment directly to their
employees through established payment systems.

This maternity payment does not affect or reduce any other
entitlement that the employee may have under the terms of any
other employment agreement, award or law.

However, this maternity payment is not paid to Commonwealth,
State or Territory government employees (who receive other
government funded payments). It is payable to other employees
who meet the eligibility requirements.

The maternity payment is for mothersin recognition of the
physical demands of the later stages of pregnancy, birth, recovery
from birth, and establishment, where possible, of breast feeding. It
is not intended as a transferable payment between employee and
spouse except in exceptional circumstances.

If aperson iseligible to receive a maternity payment under this Act
and either or both the maternity allowance and the maternity
immunisation allowance under the A New Tax System (Family
Assistance) (Administration) Act 1999, the person must elect to
receive either the payment, or the allowance or allowances, as the
case may be.

Note: Under the A New Tax System (Family Assistance) (Administration)

Act 1999 the maternity allowance was $798.72 in May 2002 and the
maternity immunisation allowance was $208 in May 2002.

A person is not entitled to a maternity payment if the person claims
and is paid either or both the maternity allowance and the
maternity immunisation allowance under the A New Tax System
(Family Assistance) (Administration) Act 1999.

Schedule 15 establishes minimum entitlements and so is intended
to supplement, and not to override, entitlements under other
Commonwealth, State and Territory legislation, awards and
agreements.

This maternity payment is to be treated as wage and salary income
for the purposes of taxation, superannuation and other relevant
laws and agreements.

4 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

(12) Theregulations may provide for an analogous system of paid
adoption leave.

170KE Application of Schedule 15

The provisions of Schedule 15 have the force of law, in the same
way asif they were set out in this Division.

2 After Schedule 14
Insert:

Schedule 15—Paid maternity leave

Section 170KD

Part 1—Preliminary

1 Purpose

The purpose of this Part is to entitle certain employees, particularly
mothers, to up to 14 weeks of maternity payments out of public
money when they take parental leave from their employment in
respect of a child.

2 Overview

(1) Clauses1to 3 arepreliminary provisions relating to the maternity
payment scheme.

(2) Clause 4 confers entitlements to maternity payments, primarily on
femal e employees.

(3) Clause 5 enables those employees to transfer their entitlements to
their spouses in certain circumstances.

(4) Clause 6 describes the process of applying for maternity payments.

(5) Clauses 7 to 12 relate to the duration, timing and amount of
maternity payments.

(6) Clauses 13to 21 relate to the administration of the maternity
payment scheme.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 5
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

(7) Thisclauseisintended only as a guide to the general scheme and
effect of this Schedule.

3 Interpretation of this Schedule
(1) Inthis Schedule:

continuous service means service (otherwise than as a seasonal
employee) under an unbroken contract of employment, and
includes a period of leave, or aperiod of absence, authorised:
(@) by the employer; or
(b) by an award or order of acourt or tribunal that has power to
fix wages and other terms and conditions of employment, or
aworkplace agreement certified by such a body; or
(c) by acontract of employment; or

(d) by this Schedule or another law of the Commonwealth or of a
State or a Territory.

long paternity leave means Schedule 14 long paternity leave or any
other leave (however described):

() towhich an employeeisentitled, or that has been applied for
by or granted to an employee, in respect of the birth of a
child of his spouse, otherwise than under Schedule 14 (for
example, under another law of the Commonwealth or of a
State or Territory, or under an award, order or agreement);
and

(b) that isof akind analogous to Schedule 14 long paternity
leave, or would be of such akind but for one or more of the
following:

(i) itispaid leave;
(i) differencesin the rules governing eligibility for it;
(iii) differencesinthe period or periods for which it can be
taken.

mater nity leave means Schedule 14 maternity leave or any other
leave (however described):

(a) towhich an employeeisentitled, or that has been applied for
by or granted to an employee, in respect of her pregnancy or
the birth of her child, otherwise than under Schedule 14 (for
example, under another law of the Commonwealth or of a

6 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

State or Territory, or under an award, order or agreement);
and
(b) that isof akind analogousto Schedule 14 maternity leave, or
would be of such akind but for one or more of the following:
(i) itispaidleave;
(ii) it can begin before the estimated date of birth;
(iii) differencesin the rules governing eligibility for it;
(iv) differencesin the period or periods for which it can be
taken.

medical certificate means a certificate signed by aregistered
medical practitioner.

parental leave means maternity leave or paternity leave.
paternity leave means short paternity leave or long paternity leave.

short paternity leave means Schedule 14 short paternity leave or
any other leave (however described):

(a) towhich an employeeisentitled, or that has been applied for
by or granted to an employee, in respect of the birth of a
child of his spouse, otherwise than under Schedule 14 (for
example, under another law of the Commonwealth or of a
State or Territory, or under an award, order or agreement);
and

(b) that isof akind analogous to Schedule 14 short paternity
leave, or would be of such akind but for one or more of the
following:

(i) itispadleave;
(i) differencesin the rules governing eligibility for it;
(iii) differencesin the period or periods for which it can be
taken.

Schedule 14 long paternity leave has the meaning given by
clause 13 of Schedule 14.

Schedule 14 maternity leave has the meaning given by subclause
3(1) of Schedule 14.

Schedule 14 short paternity leave has the meaning given by
clause 13 of Schedule 14.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 7
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

spouse, in relation to an employee, includes a person who lives
with the employee in a marriage-like relationship, although not
legally married to the employee.

Multiple employments

(2) Anemployee's entitlement to rights and benefits in respect of
parental leave must be determined by treating each of the
employee’s employments separately, if the employee has more
than one employment.

Multiple births

(3) A person who gives birth to two or more children as aresult of one
pregnancy and assumes or intends to assume the care of those
children must be treated as if the person had given birth to only one
child as aresult of the pregnancy and had assumed or intended to
assume the care of only one of those children.

Part 2—Paid maternity leave

4 Entitlement to mater nity payment

(1) Anemployeeisentitled to a maternity payment under this
Schedule if the employee appliesin the approved form and:

(a) isan digible employee; or
(b) isan eligible spouse.

(2) Anéligible employeeisafemale employee:

(&) whoisgranted maternity leave for the child under
section 170KB; and

(b) isnot employed by a Commonwealth, State or Territory
government (including government departments, non-market
non-profit institutions that are controlled and mainly financed
by government, and corporations and quasi-corporations that
are controlled by government).

(3) Ané€ligible spouseisan employee:
(@) towhom all or part of an entitlement to a maternity payment
istransferred under subclause 5(1); or
(b) who succeeds to a maternity payment under subclause 5(3).

8 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

5 Entitlement may betransferred to eligible spouse

(1) An €ligible employee (within the meaning of subclause 4(2)) may
transfer all or part of her entitlement to a maternity payment in
respect of achild to her spouseif:

(a) the spouse has been granted parental leave; and
(b) the spouse takes parental |eave from his or her employment
in respect of the child; and
(c) exceptiona circumstances, as defined by the regulations,
make such a transfer necessary (such as the spouse becoming
sole guardian of the child to the exclusion of the employee).
Note: As maternity leave recognises the physical demands of the later stages
of pregnancy, birth, recovery from birth and establishment, where
possible, of breast feeding, the payment isintended for the mother,

and is not intended, under normal circumstances, to be transferable
from the biological mother to the spouse.

(2) Tothe extent that an eligible employee transfers all or part of her
entitlement to a maternity payment to her spouse under this clause:
(a) referencesin this Schedule to the employee’ s entitlement to a
maternity payment are references to the eligible spouse’s
entitlement to a maternity payment; and
(b) referencesin this Schedule to the period of maternity leave
are referencesto the period of parental leave taken by the
eligible spouse; and
(c) the amount of the maternity payment is calculated according
to the work circumstances of the eligible spouse; and
(d) the entitlement that istransferred is deducted from the
transferring employee’ s entitlement to a maternity payment.

(3) An €ligible spouse succeeds to the maternity |eave entitlements of
an eligible employee under this clause on the later of:

(a) the date of the eligible employee' s death or the date when the
spouse becomes sole guardian, as the case may be; or

(b) the date on which the eligible spouse’ s bereavement leavein
respect of the eligible spouse expires (if any).

6 Applicationsfor maternity payment

(1) Anéligible employeeisnot entitled to a maternity payment, and an
employer is not entitled to a maternity advance, unless the

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 9
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

employee makes an application for payment in accordance with
this clause.

(2) The application must:

() be made before the date on which the employee returns to
work or the parental |eave otherwise ends; and

(b) be made in the manner prescribed in regulations; and

(c) specify the matters, and be accompanied by the documents,
prescribed in regulations.

(3) Anemployer and an employee must comply with any provisionin
the regulations that requires them to specify mattersin, or attach
documents to, or sign, an application under this clause or the
regulations.

7 Duration of mater nity payment

A maternity payment is payable by an employer to an entitled
employee:
(a) for one continuous period not exceeding 14 weeks; or

(b) if part of the entitlement is transferred under clause 5, for one
continuous period per employee, so long as the two
continuous periods do not together exceed 14 weeks.

8 Start of maternity payment

A maternity payment is payable by an employer to an entitled
employeewhois:
(a) an eligible employee—for a period that begins on the date of
commencement of her maternity leave; or
(b) an eligible spouse—for a period that begins on the date the
entitlement istransferred under clause 5.

9 Backdating of mater nity payments

Thefirst payment of amaternity payment includes an amount in
respect of the period from the start of the period mentioned in
clause 8 if the application is approved on or after that date.

10 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

10 End of maternity payment

(1) Subject to clause 7 (duration of maternity payment), a maternity
payment is payable by an employer to an employee for a period
that ends on the earlier of:

(a) 14 weeks after the date of start of his or her maternity
payment; or

(b) the date on which that employee returns to work or resigns
from his or her employment.

(2) Subclause (1) applies despite the fact that the employee’ s parental
leave may end before that date if:
(a) the employee’ s employment is terminated due to redundancy
or dismissal for cause; or
(b) the employee has amiscarriage or ceases to have the care of
the child; or

(c) the employee or the child dies.

(3) However, the period for which a maternity payment is payableto
an employee terminates earlier than the date referred to in
subclause (1):

(a) if the employee takes parental leave only from fixed term
employment, in which case the payment stops on the date on
which fixed term employment ends; or

(b) if the employee’s spouse succeeds to the maternity payment
under subclause 5(3), in which case the payment to the
employee stops on the date of succession.

11 Amount of mater nity payment

(1) Therate of maternity payment payable to any employeeisthe
lesser of:

(a) the Federal minimum wage as ordered, from time to time, by
the Australian Industrial Relations Commission; or
(b) 100% of the employee’'s average weekly earnings (averaged
over the 12 months preceding the commencement of parental
leave).
Notel:  The Federal minimum wage from May 2002 was $431.40 per week.

Note2:  Asset out in subsection 170K D(9), those who receive a maternity
payment are not entitled to receive the maternity allowance and/or the

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 11
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

maternity immunisation allowance under the A New Tax System
(Family Assistance) (Administration) Act 1999.

(2) If an employeeis entitled to receive amaternity payment from
more than one employer in respect of achild, the total of those
payments cannot exceed the amount mentioned in paragraph (1)(a).

(3) Thismaternity payment isto be treated as wage and salary income
received by the eligible employee, or eligible spouse as the case
may be, for the purposes of taxation, superannuation and other
relevant laws and agreements.

12 Amount of payment not affected by other non-statutory
entitlements

(1) Anentitlement to a maternity payment under this Schedule is not
affected or reduced by any other entitlement that the employee may
have under the terms of any employment agreement.

Note: Under paragraph 4(2)(b) of this Schedule, a Commonwealth, State or

Territory government employee is not eligible to receive the maternity
payment.

(2) Anemployer must not, without the agreement of the employee,
reduce any other entitlement that the employee may have under the
terms of any employment agreement because of the employee’s
entitlement to a payment under this Schedule.

(3) Anemployer who failsto comply with this clauseisliableto a
penalty imposed by a court of competent jurisdiction under
Part V111 of this Act in respect of each employee to whom the
purported reduction applies.

13 Employer to be advanced payments out of public money

(1) Subject tothisAct, if anindividua is entitled to be paid a
maternity payment under this Schedule, the department must, at
such time and in such manner as the Secretary considers
appropriate, pay that employer an amount equal to the payment,
known as the maternity advance.

(2) Where possible, that maternity advance is to be made before or at
the same time as the employer makes a maternity payment to the
employee.

12 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Amendment to the Workplace Relations Act 1996 Schedule 1
Paid maternity leave Part 1

14 Method of paying the mater nity advance

(1) A maternity advance is payable on afortnightly, monthly or lump
sum basis, as determined by the regulations.

(2) Every instament of the payment must be paid into the employer’s
Australian bank account specified by the employer for that
purpose, unless the Secretary in any particular case otherwise
determines.

15 Obligation of employer to notify employee of payment
entitlements

Every employer who receives a notice of an employee’ swish to
take parental leave must, within 21 days after the receipt of the
notice, inform the employee of the substance of this Schedule by
giving the employee a notice in aform prescribed by the
regulations.

16 Obligation to notify early return to work, etc.

(1) Anemployee must give noticeif, during the period for which the
employee is receiving a maternity payment under this Schedule:

(@) the employee returnsto work; or
(b) the employee’ sfixed term employment ends; or
(c) the employee resigns from his or her employment.

(2) The natification must be made in the manner prescribed in the
regulations and specify the matters, and be accompanied by the
documents, prescribed in the regulations.

17 Failuretoreturn towork does not affect payment

An employeeis not required to refund any maternity payment
under this Schedul e because the employee does not return to work
at the end of hisor her parental leave.

18 Obligation to supply information

(1) The department may, by written notice, request an employee who
has applied for a maternity payment, and any employer of that
employee, to supply to the department any information in the

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 13
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Schedule1 Amendment to the Workplace Relations Act 1996
Part 1 Paid maternity leave

employee's or the employer’s (as the case may be) possession
relating to:
(@) the employee’s entitlement or continued entitlement to a
maternity payment under this Schedule; or

(b) the employer’s entitlement or continued entitlement to a
maternity advance under this Schedule.

(2) The employee or the employer must comply with arequest under
this clause within a period of time to be specified by the
regulations.

19 Recovery of debts by department

(1) A sum of amaternity advance (an overpayment) paid under this
Schedule is a debt due to the department if the sum was:

(@) paidin respect of an employee in excess of the amount to
which the employee is entitled under this Schedule; or

(b) paid in respect of an employee who has no entitlement to it
under this Schedule.

(2) The department may:
() recover the debt by way of legal proceedings; or
(b) deduct al or part of the debt from any amount payablein
respect of that person under this Schedule.

(3) The department may not recover any maternity advance or part of
an advance under this Schedule that was paid as aresult of an error
not intentionally contributed to by the employer, if the employer:

(a) received the payment in good faith; and
(b) so altered their position in reliance on the validity of the
payment;

that it would be inequitable to require repayment.

20 Offenceto mislead department

A person commits an offence who, for the purpose of receiving or
continuing to receive any payment or entitlement under this
Schedule for themselves or any other person:
(@) makes any statement knowing it to be false in any material
particular; or

14 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002
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Paid maternity leave Part 1

(b) does or says anything, or omitsto do or say anything, with
the intention of misleading or attempting to mislead the
department or any other person concerned in the
administration of this Act.

Penalty: 50 penalty units.

21 Regulations

Regulations to implement this Schedule may:

(a) prescribe the manner in which an application for, or other
notices relating to, a maternity payment or a maternity
advance must be made;

(b) prescribe the information that employees and employers must
givein, or the documents that employees or employers must
attach to, an application for, or other notice relating to, a
maternity payment or a maternity advance;

(c) extend the class or classes of person entitled to a maternity
payment or a maternity advance.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 15
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Part 2 Other amendments

Part 2—Other amendments

3 Schedule 14, clause 2, definition of employee
Omit “casua or”.

4 Schedule 14, clause 2, definition of continuous service
Omit “casual or”.

5 Schedule 14, clause 2, definition of spouse
Omit “of the opposite sex to the employee”.

16 Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No.
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Amendment of other Acts Schedule 2

Schedule 2—Amendment of other Acts

A New Tax System (Family Assistance) (Administration) Act
1999

1 After subsection 39(5)
Insert:

“Normal circumstances’ entitlement not effective where individual
entitled to and receives mater nity payments under the Workplace
Relations Act 1996

(6) A claim for payment of maternity allowance or maternity
immunisation allowance is not effective if the claimant is entitled
to, or has transferred the entitlement to, a maternity payment in
respect of a child under the Workplace Relations Act 1996.

Workplace Relations Amendment (Paid Maternity Leave) Bill 2002  No. , 2002 17



